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EAITERS

FILE: B-190387 DATE: January 24, 1978

MATTER OF: Pacific West Constructors
DIGEST:

1, Because IFB was canceled before offer wag accepted
and award document was ex=cuted, formal contract
never arose., Furthermore, facturs necessary for
a showing of estoppel have peither been alleged
nor demonstrated.

2. Claim for bid preparation costs is denied since
there is no evidence of arbitrary or capricious
action toward claimani by procuring activity in
canceling the IFB,

3. Agency need only cancel a purtion of a solicivazinn
regiiring two separate and distinct bids as long
as the portion not canceled contains no inadegvacies
in its specifications that would preclude bidders
frem competing on an equal basis.

4. Evidence showed that no cogent or compelling reason
to cancel the sclicitation completely existed since
the differences in the IFB drawings pertaining to
the Base Bid portion of the solicitation did not
preclude the bidders from competing on an egual Lasis.

5. Agency determination subsequent to cancellation c¢f IFB

to have 20 pergent of originally solicvited work Jdone

in-house rather than contract for such work is matter

of Executive Policy for consideration under OMB Circu-

lar A-76, and-us not within decision function of General

Accounting Uffice. Therefore, since agency's procure-~

ment needs have significantly changed since cancella-

tion.. IF5 cannot now be reinstated.

i 3 . .

"Paci fic West Constructors (I’WC) pyotests the cancella-
tion of invitition for bids {IFB) No. /N62474~77-B-6862 issued
by\ the officar in charge of consiruction (OCC), United States
Ma‘iine Torps Base, Camp Pendleton, California. The IFB
soilicited bids for the replacement of existing roofing on
military family housing units at Camp Pendleton.
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G~-190367

PRC also alleges that there can he no cancellation
because the public notice of award set out in a Department
of Defense news release prior to the decision to cancel
resulted in a bhinding contract between PWC and the Government.
Should we upnold the procuring activity's decision to cancel,
PRC, in the aiternstive, sceks reimbursement for the expense
of icts bid preparation.

On September 14, 1977, the bids received on the
above-described IFB were opencd., The bids were as

follows:
Base Bid rtem 1 Additive Bid Item 1A
Pacific Weet $1,104,482 $174,188
Jonstructors y
Asbestos Reofing Co, 1,1,.5,668 178,000
Eberhard Roofirg 1,587,600 406,670

Since the apparent low bidder's bid was in excess of
$1,000,000, the OCLC, In accordance with standard Navy
procurenent procedures, transmitted the information
concevring potential award to PWC to the Navy Civief

of Infurmation. Subseguently, in the llews Relecsse of
the Office of iAssistant Secretary of Defense (Public
Affairs) published on Septerber 30, 1977, there was a
one-paraqgraph statement that PWC was being awarded /a
$1,278,670 fixed-price contract for the repTacemenr of
existing rooflng of family housing at Camp Pendleron.

Also on Septﬂmﬁér 30, 1977, the secoud low bidder
telephonically protested Lo the procuring activity the
proposed award because the rpeczflcations were defective
on account’ of lnconsxstencaes in the solicitation

. drawings and because 38 of the buiidings to be reroofed
had been reroofed recently under a Lo?traut between
Asbestos Roofing and the Government. ' In addition,
Asbestos <stated that its bid would nave been $200,000
lower if the numbezr of buildings to be rervofed had
been correctly shown on the drawings. By a telegram
dat=ad Ocutober 3, 1977, Ashestos Roofing confirmed its
protvst and urged the OCC to reject all bids and reissue
the lFB with the correct scope of work set out,
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! A rcheck by the procuring activity of Ashestos
t¢ofing's allegations revealed that there were discrep-~
ancies between the number of buildings listed in Gzneral
Information on NAVFAC Drawing 6097866 and the number

of buildings designated ‘foi reroofing 'on NAVFAC Plot Plan
Drawings 6027863 and 6097864, hddltlonally, a check of
the 18 bul ldans shown on WAVFAC Drawing 6097€63 with

a previous rercofing contract awarded to Asbestos Ronfing
revealed that all of them had beeiu, reroofed recently by
Asbestos Roofing.

Based on the results of lheqe chezks, the procurlng
activity decided to candel the IFB and readvactise,
providing corrected drawings. In any event, PWC was
telephonically advised on September 30, 1977, by the
procurlnu activity that pending resolution of Asbestos
Roofing's protest, no award would be made. By the time
the dbcia;on to. cancel was made, it was too late to
retract the, DOD publlc news relcase of award to PWC., The
occC not1f1nﬂ PWC in writing on Octoeber 6, 1977, that all
bids under the IFB were being rejecfed on the basis of
"significant defectd4 in specfications.”

In regard to PWC's contention that a binding contract
between it and the Govornment exists, we note that no
award document was executad. The Armed Services DProcure-
ment Regulation (ASPR) PIOVldGb that contract award shall
be made by the contracting officer through mailing or other~
wise furnlshing the bidder a properly exscuted award document
or not;ce of zward on such formg as may be prescribed by the
procuring activity. ASPR § 2-407,1 {1976°'ed.). ASPR §
16-401.2(c) (1476 ed.)} sets out the standard form to be used
for 'the award of construction contracts executed as the
result of formal advertisiig. Therefore, since there was
no award made by the OCC to PWC, no fcrmal contract between
the Government and PW( ever came into existence. Sece A.B.
Machine Works, Inc., B-187563, September 7, 1977, 77-2 CPD
177.

Y }

Furthermore, factors that would estop the Guvernment
from dernying the existence of a contract have neither been
alleged nor demonstrated by PWC. See Lecnard Joseph Company,
B-182303, April 18, 1975, 75-1 CPD 235.
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Other than making a general claim, PWC has also
not established any basis for the reccvery of lts bid
preparaticen cousts, Essentially, bid preparation costs
can be recovered where the Government acted arbitrarily
or capriciously with respect to a clalm wt's bid ox
proposal. Heyer Products Co, v, UnltEdm ‘ateb, 135 Ct.
Cl, 63 (1956), see also, Keco Induqtrles, Inc. V.
Uniced States, 192 Ct. Ci. 773 (1%70); and Keco Industries,
Inc. v. United States, 203 Ct. Cl, 56¢& (1974). At the
very most, however, the recoxdtbefoce us indicates that
there may have been negligence in tue preparaticn or
isguance of the IFB. Mere negligence, however, by the
proquring act1v1ty is not sufficient th support a claim
for bid preparaticn costs, Austin-Campbell Cn.,
B~18B&59, August 5, 1977, 77-2 CPD 94,

As to the cancellation of the JTFB, the general rule
is that when it is learned aftec bia opening that the
specifications were defective because they were subject
te more than one 1nt°xpretat:on, the proper course of
petion is to reject “a1) bifds'and resolicit on the basis
of revised specxfluat\ons. Johnson Controls, Inc., .
B~188488, August 3, 1977,.77-2 CPD 75, This is because
the bidders did not have the opportunity to compete on
an edqual basis., %lrich Construction Company, B-187726,
February 14, 1977, 77-1 CpPD 105, However, the mere
utilization of inadequate specifications is not itself
a regson to cancel a solicitation when the Government's
needs can nonetheless be satisfied. See The Intermountain
Company, B-182794, July 8, 1975, 75-2 CPD 19, and the

cases cited therein. If the procuring agency would be
getting what it wanted and if competition has not been
adversely affected 3o that no bidder has been prejudiced,
an award can be made under a solicitation having defective
specifications. 43 Comp. Gen. 23 (1863); see also Thomas
Construction Company, Inc., B-184810, October 21, 1975,
75-2 CPD 248, and the cases cited theréin,

In all cases, however, each decizion to carncel must
stand upon its own facts. Edward B. Friel, Inc., 55 Comp.
Gen. 231, 240 (1975), 75-2 CPD 164 (1375).
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Paragraph 2 of the Bidding Information pertion of
the IFB provided that bidders state a price for Base Bid
Ttem 1 and a separate price for 2dditive Bid Item 1A, The
latter item comprises the addition of 38 family housing
units ip the "Wire Mountain # 1" area as listed on sheet
A-4 (NAVFAC Drawing b0S7866) of ihe IFB drawings and
zshown on sheet A-1 (NAVFAC Drawing 6097863) of the
drawings. These 38 houses were the ones that had been
rectoofed recently for the Government by Asbestos Ronfing.

PWC agrees that it is rot .in the best interest of
the Government to spend the amount of its los bid price
on Addltxve Bid Ttem 1A, $174,188, in order to duplicate
recently completed rer0uf1ng. Neverthelesg, PWC contends
that there is no legitimate reasoin, compe]llng or other wzxe,
to cancel the entire IFB when all ¢hat needs tc be done is
to merely eliminate Additive Bid Ttem 1A and awatd a con-
tract for Base Bid Item 1 only. PWC cii2s our decision
in Hampion Metropolxtanfoil Co., B-186030, December 9,
1976, 76-2 CPD 471, as 'support for the ploposition that

. an agency may properly cancel only a portion of a solicita-

tion which provides for multiple awards.

It is true that the provisipons of ABPR § 2-404,1(k},
which refer only to cancellation of a solicitacion, must
be read as permitting cancellation of either all or .:
portion of a,sollnlratlon, as required by the circum-
stances, and not as' reguiriug cancellation of the
sclicitation completely or rot at all. However, as
our decision in Hampton'Metropolitan Qil Co., supra,
pointed wut, the Jjssue was whether the Government could
rcasonably have determined which bid submitted would
have resulted in the loweat ultimate cost. We found
that since the low bids undor other portions of the
multiple award solicitation did, in fact, adequately
protect the Government, there was no cogent or compelling
reason to cancel the other portions.

The main issue here is whether the specificatinns
pertaining to the Base Bid Item 1 portion of the IFB
were so inadequate as to bhave preclud%d the bidders from
competing on an egual basis. PWC points out that there
are no allegations that some of the builuings in Base
Bid Ttem 1 have been recently reroofed. Further, PWC
argues that the only thing that the General Information
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table on NAVFAC Drawing 6097866 is intended to show is
the correct totals for the houses in each of the three
housing areas covered by both Base Bid Item 1 and-
Additive Bid Item 1A, 1In this regard, PWC states. that
the General Information table has no legend to ind<icate
which of the total number ot houses are included within
the scope of the reroofing vork either for Base Bid
Item 1 or for Additive Bid Item 1A.

The Base Bid Item 1 bid combined the Camp Pendleton
militacy fani)y housing areas kpewn as "Deluz" and Wire
Mountain #2, The Navy indicates that with respect to the
Deluz area, there was no disprepancy between the plot plan
drawing for the area and the General Information table as
to the total number of Deluz houses included in Base Bid
Item 1. The discrepancy for Base Bid Item 1 existed
solely in the Wire Mountain #2 housing area. The General
Information tabie listed the total number of butlrxngs
for that arca as 385. On the other hand,/ the plof olan,
NAYFHLC Drawing 6097364, was ‘a schematic drawing sl ing
the arranagement of the buildings in the Wire Moun® n #2
area. The legend for this plot p)an drawing indj ed

that the buildings ‘fo be rercofed under Base Bid’ m 1
were .'aded while the buildings not included in ¢ A
contrrct were unshaded. By counting each shaded ‘dlng,

tiic plot plan showed there were 330 buildings in' ae Wire
Mountain #?2 area that were included in Base BRid: Ttem 1.

There was also a discrepancy hetween the General
InZocmation table and NAVFAC Drawing 6097867, which is
the schedule of housing units for the Deluz and Wire
Nountain #2 areas This drawing listed in columns the
pattlcular type of house found at each individual street
address in each of the two housing areas. In addition,
there was a column next to the address column labeled
"Notes” which showed whether a partlcular street addrens
is in Base Bid Item 1.;}If the house is not  in Base Bid
Item 1, the notation "NIC® (not in the contract) appeared
in this ¢olumn. By counting all the NIC marked addresses,
there were 55 units in Wire Mountain #2 that were not
included in the IFB.--

More importantly, both NAVFAC Drawing 6097864 ahd
NAVFAC Drawing 6097867 set forth data which without
even having to count each and every house showed that
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not all the housing un,ts in Wire Mountain #2 were to
be rerocofed under Base Bid Item 1. The G=neral
Information table had no NIC potation for any of the
vafious types cf housing units in the Wire Mountain #2
arjpa. . The only NIC notations that appear on the General
Intormaticn table are ones appearing next to three
housing unit types in the Wire Moun‘ain {1 area.

In arguing reliance pn the Genecal Information
table figure of 385 as t .2 number of houses to be rerocofed
in Wire Mountain #2, nsbestos Roofing informed the OCC
that its bid would have been over $200,000 lower had it
used the figure of. 330 instead, We find no support for
this statement, however. Because it vas the low bidder
under IFB No. N62474-76-C-7430, Asbestos Roofing was;
awarded a contract on June 20, 1975, to reroof all the
military housing nnits 1n Wire Mourntain #1 and a number of
m%litary Jhousing units in Wire Mountain #2. More
spec1f1ca11y, the award document, taken in conjunctlon
with the drawings which ate enclosures to the Navy's
regport on PWC's protest, shows that 42 houses were to be
reroofed in Wire Mountain #2.

The General Information table for the prio:
solicitation's drawings also listed the total number
of bu11d1nqs in the Wire Mountain #2 area as 385. A
comparlson of the General Information table with the
other solicitation drawings further reveals that Asbestos
Roeofing could not possibly nhave relied at all on any of
the data set out there in computing its bid under this
prior solicitation., Like ithe General Information table
on NAVFAC Drawing 6097866, the prior solicitation breaks
down the 385 total for Wire Mountain #2 into subtotals
for each of the seven different types of buildings. in
the area. These subtotals are vreciscly the same as
those that are shown on NAVFAC Drawing 6087866, They
are as follows:

1

Bldg Type No. No. Bldgs
11B2 75
13c1 - 80
14C1 70
15B1 38
16B1 22
17Cl1 59
18Cl 4
TOTAL 385
. -7 -
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In the General Information table of thc y.lor
solivitaction's drawings the notation NIC (not in the
contrice) appeers next to bwildina types 1531, -16B1, 17C1,
and 18C21. Using only the General tabkle, it would seem
that since building types 11B2, 13Cl, and 14Cl have no
NIC notation beside them, every nne of the buildings in
these three types is in the concragt, 225 buildings in all.
The drawing setting out the schedule of housing units
for Wire Mountain #2, however, lists only 32 units under
the Base Rid and 10, 6, 4, and 3 for Additive Bid Item
1A, 18, 1c, and 1D, respectively, Moreover, the total
amount of the award for this contract, for 101 buildings
including the 59 buildings in Wicre Mountain #1, was anly
$284,068, demonstrating that Asbestos Roofiing had not
relied completely upon the General Informalion table and
had computed its bid on a far less number of buildings
in Wire Mountain #2 than 225.

Having a set of bids discarded after they are
opened and each bidder has le¢arnec hiy competitor's
prices is a serious matter, and it cannot be permitted
except for cogent reasons, The Massman Construction
Company v. United States, 102 Ct. Cl. 699, 71% (1945).
Further, the rejeation of all bids after they have
been opened generally discourages competition since
it makes all blds public without award, contrary to
the interesis of the low bidder, 52 Comp. Gen. 285
{1972). It an award would serve the actual needs of
the Government, cancellation after bid opening is
usually inappropriate. 49 Comp., Gen. 211 (1969);

48 id. 731 (1969),.

In summary, then, the differences among the drawings
were not, on the record, a cogent and compelling reason
to cancel the solicitatior in toto. Nevertheless, we do
not believe that at this point the Base Bid Ttem 1 portion
of the solicitation can be reinstated for award to PWC as
the low, respon51ve, responsibie bidder. The OCC's
October 6, 1977, written notification that ell bids were
being rejected gave "expiration of funds™ ai' an additional
rationale Wor ranceling the solicication, On January 11,
1978, we re¢iceived notification from PWC that it 'had recently
received IFB N6247-78-B~6352 which is a resolicitation for
work on Wire Mi{ntain # 2?2 buildings only.
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PRC now alleges that the resolicitation changes nothing
from the canceled solicitation except that 13 more buildings
have been added in Wire Mountain #2 (a total of 343 buildings)
and all the buildings in the DeLuz area heve been deleted.
PWC protests that because the buildings in the DeLuz areca
have to still be an ipmediate ieguirement, the Government
hwill be issuing two resolicitations. thereby ecodi.kg the
"integrity of the competitive bidding system., It is our
understandlng, tLat because of funding prpblems the entire
ceroofing praject has been transferred frtm the Marine Corps
Base at Camp Pendleton to the Navy Public Works Center in
San Diego. Further, we understand that 20 percent of the
necessary ieroofing work will now be done in-house by the
Navy Public Works Certer, Conseqgvaently, a significant por-
ticen of the DeLuz area will be reroofed by the Navy itself.

Executive Branch policy cos:zerning whether to contract
oot for produgts or services or whether to pe"foxm such work
in-house is cbvered Ly Offlue of Management and Budget Cir=-
cular, A~76. Kasper Brotiers, R-188276, February 8, 1977, 77-1
CPD %9, The Circular covers construction work. See implement-
ting Department of Defente Tnstruct\on 4100.33 (June 16, 1971)
at Enclosvure 1, page 5 \repalr, altrraticn, and minor conutruc-
tion of buildings and structures), Although the Circular
expresses a general preference fo:'rontractlng wlth commercial
arnterprises, we have always regacded -the provisions of
the Circular as matfers of Executive policy which are
not. within the decision functions of the Ceneral Accountlng
Of fice. Rasper Brothers, supra; See also, Service Is Basic,
Inc., B-186332, October 1, 1976, 76~2 ¢rD 302, Thus, any
question whéther the Navy proPerly decided to do 20 percent
of the reroofing in-house is not a matter for decision by us,

Under the present circumstances, we conclude that the
resolicitationp represents a majer change in reguiremen’: fron
that of the canceled solicitation., Therefore, beccuse the
Navy's procurement needs have changed significantly since
the time the decision to cancel was made, the canceled solici-
tation caninot be reinstated.

Accordingly, the protest is denied.

Deputy Comptzolg ‘/Y Jenet ‘al
of the United States





